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Opi ni on by Hanak, Adm nistrative Trademark Judge:

Techi nfocus, Inc. (applicant) seeks to register
TECH NFOCUS in typed drawi ng form and TECH NFOCUS and
design as shown below for “software that permts users to
transmt over public networks and private networks reports,
i nvoi ces, marketing information and data in a graphi cal
format that is interactive.” Both applications were filed
in the sunmer of 1999 with the same clained first use date

of August 18, 1998.



Opp. Nos. 117,490 and 117,505

On February 23, 2000 Information Builders, Inc.
(opposer) filed two Notices of Qpposition alleging that
| ong before August 1998 it had both used and registered a
nunmber of FOCUS marks for conputer prograns that were
extrenely closely related to applicant’s prograns such that
t he cont enpor aneous use of opposer’s FOCUS nmar ks and
applicant’s TECH NFOCUS marks woul d result in purchaser
confusion, m stake and deception. In particular, opposer
cl ai mred ownership of the follow ng marks: FOCUS, PC FOCUS,
VEBFOCUS, FOCUS VI SI ON and FOCUS FUSI ON.

Applicant filed Answers which denied the pertinent
al l egations of the Notices of Opposition. In an order
dated February 14, 2001 this Board granted opposer’s notion
to consolidate the two oppositions in as nuch as they

i nvol ved “common questions of [aw and fact.”
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Both parties filed briefs. Neither party requested a
heari ng.

The record in this case is sumari zed at page 4 of
opposer’s brief and at page 4 of applicant’s brief. Wth
one exception, the parties agree as to what constitutes the
record. The one exception is opposer’s third Notice of
Rel i ance which at pages 5 and 6 of applicant’s brief
applicant requests be stricken fromthe record. Because in
its opening brief opposer never relied upon the docunents
attached to its third Notice of Reliance and because in its
reply brief opposer does not discuss applicant’s notion to
strike, the notion to strike is granted as well taken.

Before turning to the issue of |ikelihood of
confusion, we will discuss the issue of priority. Because
opposer has properly made of record its registrations for
FOCUS, PC/ FOCUS, WEBFOCUS, FOCUS VI SI ON and FOCUS FUSI ON

priority rests with opposer. King Candy Co. v. Eunice

King’s Kitchen, Inc., 496 F.2d 1400, 182 USPQ 108 (CCPA

1974). Moreover, opposer has established through the
testinmony of its president (Gerald D. Cohen) that it has
used each of the foregoing marks continuously froma date
| ong before August 1998, applicant’s clainmed first use
date. Indeed, opposer first used its mark FOCUS in

connection with conputer software in 1975. From 1975
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t hrough 2001 opposer has sold nearly $3 billion worth of
conput er software under its FOCUS nmarks. In addition,
during that sanme period opposer has spent in excess of $47
mllion advertising its various FOCUS conputer software.

In any likelihood of confusion analysis, tw key,
al t hough not exclusive, considerations are the simlarities
of the marks and the simlarities of the goods. Federated

Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 192

USPQ 24, 29 (CCPA 1976) (“The fundanental inquiry mandated
by Section 2(d) goes to the cunul ative effect of
differences in the essential characteristics of the goods
and differences in the marks.”).

Considering first the goods of the parties, it is well
settled that in Board proceedings “the question of
| i kel i hood of confusion nust be determ ned based on an
anal ysis of the mark as applied to the goods and/or
services recited in applicant’s application vis-a-vis the
goods and/or services recited in opposer’s registration,
rather than what the evidence shows the goods and/ or

services to be.” Canadian Inperial Bank v. Wl ls Fargo

Bank, 811 F.2d 1490, 1 UsSPQ2d 1813, 1815 (Fed. Cr. 1987).
O course, an opposer is not limted to the rights which it
derives fromits registration(s). An opposer is entitled

to establish prior common law rights in a mark, and if an
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opposer does so, this mark is taken into consideration in
any likelihood of confusion analysis.

Wth the foregoing in mnd, we will now consider the
goods of opposer’s five FOCUS registrations. Al of the
regi strations depict the five marks in typed drawing form
Qpposer has regi stered FOCUS and WEBFOCUS for “conputer

prograns for data base managenent.” Regi stration Nos.
1,652,265 and 2, 248, 562. (QOpposer has registered PC/ FOCUS
for “diskettes containing a m croprocessor programfor use
in preparation of reports and graphs fromdata stored in a
personal conputer.” Registration No. 1,300,245. QOpposer
has regi stered FOCUS VI SION for “pre-recorded conputer

prograns used to store inmages in a database.” Registration
No. 1,478,426. Finally, opposer has regi stered FOCUS
FUSI ON for “conputer software for database nmanagenent
systens.” Registration No. 1,965, 984.

As previously noted, applicant seeks to register
TECH NFOCUS in typed drawi ng form and TECH NFOCUS and
design for “software that permts users to transmt over
public networks and private networks reports, invoices,
mar keting informati on and data in a graphical format that
is interactive.” The goods of opposer’s registrations for

FOCUS, WEBFOCUS and FOCUS FUSI ON are very broadly descri bed

as conputer prograns (software) for database nanagenent.
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Dat abase nanagenent enconpasses a w de array of conputer
software functions including the transm ssion of data (i.e.
reports and the like) in various formats (including
graphical) over both public and private networks. Thus,
t he goods described in applicant’s TECH NFOCUS applications
and opposer’s registrations for FOCUS, WEBFOCUS and FOCUS
FUSION, if not identical, are extrenely closely rel ated.
Mor eover, opposer’s president testified that in actual
practi ce opposer has used its mark WEBFOCUS since 1996 to
“prepare reports and access information and distribute
information through the Internet.” (Cohen deposition page
12). Despite differences in term nology, distributing
information through the Internet is the sane as
transmtting over public networks information in the form
of reports, invoices, marketing information and data.

We also note that the goods recited in opposer’s
PC/ FOCUS regi stration — essentially prograns for use in
preparation of reports and graphs fromdata stored in a
personal conputer — are extrenely simlar to the goods for
whi ch applicant seeks to register TECH NFOCUS in that
before one can transmt data in a graphical fornmat
(applicant’s goods) one must first prepare the graphs from
data stored in a conputer, including a personal conputer.

Li kewi se, the goods of opposer’s registration for FOCUS
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VISION — essentially conputer prograns to store inmages in a
dat abase — are likewi se very closely related to applicant’s
goods for the sane reasoni ng.

A factor closely related to the simlarities of the
goods is the simlarity of the trade channels. 1In this
regard, we note that at pages 16 and 17 of its brief,
applicant concedes that its applications and opposer’s
regi strations contain no restrictions as to trade channel s
and that “consuners m ght see both [opposer’s and
applicant’s] marks in the sanme context.” Moreover, neither
the applications nor the registrations contain any
limtation as to the cost of the goods. Indeed, the record
reveals that in actuality applicant intends to market its
software for about $200 and that opposer sells certain of
its software for as little as $395. In sum we find that
at least certain of opposer’s goods are functionally
identical to applicant’s goods, and that in addition the
goods of both parties are marketed through the sane trade
channel s at approxinmately the sane price range to the sane
end users.

Turning to a consideration of the marks, we note at
the outset that when the goods are very closely rel ated, as
is the case here, “the degree of simlarity [of the nmarks]

necessary to support a conclusion of likely confusion
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declines.” Century 21 Real Estate Corp. v. Century Life of

Anerica, 970 F.2d 874, 23 USPQ2d 1698, 1700 (Fed. Cr
1992) .

To begin with, we note that applicant’s two marks and
opposer’s five marks all contain the word FOCUS. As
applied to conputer software or indeed conputers in
general, the word “focus” has no neaning. M crosoft

Conputer Dictionary (5'" ed. 2002). To be clear, the

af orenenti oned dictionary does define the word “focus” as
follows: “In television and raster-scan di splays, to nmake
an el ectron beam converge at a single point on the inner
surface of the screen.” Likew se, this dictionary defines
the acronym FOCUS as follows: “See Federation on Computing
inthe United States.”

Appl i cant has made of record third-party registrations
containing the word FOCUS for various conputer products.
In light of the foregoing, applicant argues at page 19 of
its brief that “opposer’s scope of protection for the FOCUS
Marks, as a matter of |law, should be narrow”

The problemw th applicant’s argunent is that
appl i cant has nade of record absolutely no evidence
what soever showi ng that any of these registered third-party
mar ks are in use, nuch | ess they have been used so

extensively such that consunmers of conputer software have



Opp. Nos. 117,490 and 117,505

becone conditioned to distinguish slight differences in

vari ous FOCUS marks. See Smith Bros. Mg. Co. v. Stone

Mg. Co., 476 F.2d 1004, 177 USPQ 462, 463 (CCPA 1973)
(“But in the absence of any evidence show ng the extent of
use of any of such marks or whether any of themare now in
use, they [the third-party registrations] provide no basis
for saying that the marks so registered have had, or may
have, any effect at all on the public mnd so as to have a
bearing on |ikelihood of confusion.”)(original enphasis).

| ndeed, the only evidence of record dealing with the issue
of whether third-parties have used FOCUS as part of their
mar ks for conputer software or for any type of conputer
products is the testinony of opposer’s president. 1In this
regard, M. Cohen testified at page 44 of his deposition
that “there are no other tradenmarks that include FOCUS on
conputers today, that |I'’maware of.”

In anal yzing applicant’s two TECH NFOCUS nar ks, we
note that applicant has taken the arbitrary term FOCUS and
nerely added to it the highly suggestive, if not
descriptive, wording TECHHN. 1In this regard, we note that
at page 15 of its brief, applicant explains that its
TECHI NFOCUS mar ks were derived by “conbining the first
syl l abl e of ‘Technol ogy,” the word ‘in” and ‘Focus.’” As

applied to conputer software, the word “technol ogy” or its
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shortened form“tech” is highly suggestive, if not
descriptive, of conputer software.

Li kewi se, opposer’s marks WEBFOCUS and PC/ FOCUS
contain at the beginning of the marks highly suggestive, if
not descriptive, terns as applied to conputer software,
nanely, WEB and PC. 1In view of the foregoing, we find that
consuners famliar with opposer’s FOCUS, WEBFOCUS and
PC/ FOCUS nmar ks woul d, upon seei ng TECH NFOCUS on extrenely
simlar if not identical conputer software, assune that
TECH NFOCUS was yet anot her of opposer’s FOCUS marks. This
is true even with regard to applicant’s TECH NFOCUS and
design mark inasmuch as the design in said nmark does little
to distinguish it from opposer’s marks FOCUS, WEBFOCUS and
PC/ FOCUS.

O course, it need hardly be said that to the extent
that there are doubts on the issue of |ikelihood of
confusion, said doubts nust be resolved in favor of opposer

as the prior user. Century 21 Real Estate, 23 USPQ2d at

1707; Inre Shell Ol Co., 992 F.2d 1204, 26 USPQ2d 1687,

1691 (Fed. Cir. 1993).

Deci sion: The oppositions are sustained.
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